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Rodl & Partner

We are a success story from Germany

= Established in 1977 — expanding internationally since 1989
= One-stop service: legal, audit, tax and accounting
= Familiar with your culture and language

= Tailor-made solutions for internationally active companies
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Rodl & Partner

Rodl & Partner worldwide

= Austria = Malaysia

= Azerbaijan = Mexico

= Belarus = Moldova

= Brazil = Myanmar

= Bulgaria = People‘s Republic

= Croatia of China ,
= Cuba = Poland el :
= Cyprus = Romania

= Czech Republic = Russian Federation

= Estonia = Serbia

= Ethiopia = Singapore

= Finland = Slovakia

= France = Slovenia

= Georgia = South Africa

= Germany = Spain

= Hong Kong = Sweden

= Hungary = Switzerland

= India = Thailand

= Indonesia = Turkey

= |taly = Ukraine

= Kazakhstan = United Arab Emirates
= Kenya = United Kingdom

= Latvia = USA

= Lithuania = Vietnam

E 4,000 employees — 103 offices — 47 countries;

all locations including cooperation partners available at www.roedl.com/locations.html
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Our experience in China

Rodl & Partner

Our experience in China

= Consulting German and European
companies in China since the early 90s

= Inthe fields of auditing, tax, accounting and

legal
=  Clients in almost all provinces

= Offices in Guangzhou, Peking, Shanghai

and Hong Kong

=  Over 160 employees, German, Austrian and
Chinese professionals (lawyers, auditors

and tax consultants) in all locations

= Active business relationships with more than
600 Chinese subsidiaries of German parent

companies

VVVVY

Our experience per sector:

Automotive » Consumer goods
Engineering » Plant construction
Retall » Sourcing
Consulting » Chemicals
Pharmaceutical
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Relocation, Employment Termination and Severance Pay

Key Legal Questions in the Context of Relocation:

®\Whether the original contract can still be performed
®Whether the employment contract shall be changed

®\Whether the employee is entitled to refuse to move, to terminate the
employment and to demand the payment of severance pay
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Major Changes to Objective Circumstances

Key Provisions of PRC Labor Contract Law:

Article 40:

An Employer may terminate an employment contract by giving the worker 30 days'
prior written notice or giving him/her one month's wage in lieu of notice if:

SETFE MR —1 , BARARRI=1HABEREENG 18 A ASE R
IIEE—TRIRRGE | LRSS R

(1), (2) ...

(3) the objective circumstances relied on at the time of the conclusion of the
employment contract have materially changed, making performance thereof
iImpossible and the Employer and worker fail to reach agreement on amending the
employment contract after consultations.

SN E R RATRIERN SIS R EERZEN | MESNERTARET  SRAAR
USHENE , REEMBEHNERARATIARITNAY,
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Severance Pay

Key Provisions of PRC Labor Contract Law:

Article 46:
An Employer shall pay an Employee severance pay if:

(1) ...

(2)...

(3) the Employer terminates the worker's employment contract pursuant to Article 40
hereof;

4)...
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Further Defined: Objective Circumstances

Article 26 of the Explanation of the Ministry of Labor Concerning the Various
Regulations of the Labor Law of the People’s Republic of China:

The “objective circumstances” refer to force majeure or other circum-
stances that cause the inability to fulfill all or part of the provisions
stipulated in the employment contract, which shall include relocation of
the enterprise, mergers and transfer of the assets of the enterprise.
However, this term excludes the situations under which the employees
are retrenched as a result of insolvency and reorganization, or serious
difficulties in production and operations.
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Further Defined: Objective Circumstances

®In legal practice, there is controversy about whether all kinds of
relocations belongs to the criterion of “major change of the objective
circumstances”

®Core issue: Whether the relocation will lead to the consequence that the
contract cannot be performed continuously
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More Criteria: Substantial Disadvantage

®\Whether relocation will bring substantial disadvantages on employee’s
life and work. Aspects which shall be considered include:

®Distance:
= Relocation within the same city
= Relocation from one city to another

®Remedial Measures
= Provision of traffic vehicles
= Provision of traffic allowance
= Adjustment of the working time
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Relocation from one city to another

® Falls into the category of major change of the objective circumstance,
which results in that the contract cannot be performed continuously

® The employer shall negotiate with the employee in respect of the
change of the employment contract

® If no agreement can be reached, the employer may terminate the
employment with a 30-day notice, but severance pay shall be made
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Relocation within the same city

View of the Supreme People’s Court:

® According to the opinion of one judge (Mr. Wang Linging) of the
Supreme People’s Court, the relocation within the same city shall have
no impact on the employment and the employee must follow the
Instruction of the employer. However:

= The employer shall provide a traffic allowance or a shuttle bus, if
relocation has lead to traffic inconvenience or increase of the traffic
costs; and

= The same city shall only be limited to the traditional old city area and
shall not include those suburban districts.
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Explanation of the Higher Court of Guangdong Province:

Explanation of Higher People’s Court of Guangdong Province on Problems
concerning Trial of Labor Dispute Cases (published on August 1, 2017) (]

RERENRIEBEST 8 B 57 3 F I R AF5EE I I fRE )

Relocation of an enterprise based on its development plan falls into the category
of material change of the objective circumstances which the conclusion of the
employment contract was relied on and the employer shall negotiate with the
employee in respect of the change of the employment contract. If no agreement
on alternation of the employment contract can be reached, the employee’s for
employment termination and payment of the economic compensation shall be
supported. However, if the relocation has no obvious impact on employee and
the employer has taken remedial measures (such as shuttle bus, traffic allowance,
etc.) and the termination ground of the employee is insufficient, the employer is
not liable to pay economic compensation.
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Guidance of the Shenzhen Intermediate Court:

Guidance of the Shenzhen Intermediate People’s Court on Trial of Labor

Dispute Cases FRIITTH RN RIEBER T HE T B R KI5 5

= Where the relocation of the enterprise is within the same city, the employee’s
claim for economic compensation shall not be supported.

* N BALAERYITIATEX BN W, 57878 BRI NS SO 22 5 A
1), AT SR

= Where an enterprise relocates from one city to another, the employee’s claim
for economic compensation shall be supported.

= N AL BRI AT BRI ) RN T AT BUIX S MGE , 57878 BER 5L
R GEAMERT, N SCFF
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Case Study 1: Moving within Shanghai

An enterprise move from one district to another in Shanghai. The
distance between the new and old work place is about 18 kilometers.

The employer published an announcement in advance and took some
remedial measures such as providing relocation allowance, traffic
allowance and shuttle bus.

Mr. Li, one of the employees, refused to move and was therefore
absent from the work.

The employer served him with several notices urging him to go to work.
Mr. Li failed to follow the instruction.

18 days later, the employer terminated the employment according to its
internal rules.

Mr. Li filed the case with the labor arbitration commission, the courts at
first and second instance successively.
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Case Study 1: Moving within Shanghai - Verdict

® His claim for payment of severance pay was denied. The judge
found:

= Key criteria is whether the relocation will bring substantial influence
and difficulties on the performance of the employment contract.

= Relocation falls into the category of major change of the objective
circumstance, but because the employer has taken remedial
measures, the contract can still be fulfilled.

= Since no substantial difficulties has brought to the employee, the
latter shall tolerate the relocation

Case I: (2013) /— 1 & —([Q) A F 51922 5
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Case Study 2: From Huangpu to Baiyun (Guangzhou)

In 2014, an employer in Guangzhou planned to move from Huangpu
District to Baiyun District, and issued an “Intention Letter” to Ms. Sun.

This letter states that, if the employee has no intention to move, he/she
shall select the item of “unwillingness” so that the company can give a
30-notice to terminate the employment.

Ms. Sun selected “unwillingness”™ and terminated the employment
contract without paying economic compensation.

Ms. Sun then filed the case with the labor arbitration commission and
demanded the payment of economic compensation.
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Case Study 2: From Huangpu to Baiyun - Decision

® The arbitration commission, the courts at the first instance and the
second instance supported the claim of Ms. Sun.

= Change of the working place belongs to the significant change

= Employer and employee were unable to reach agreement in respect
of the change of the working place

= Based on the Intention Letter, it can be regarded that the employer
has proposed the employment termination and the employee has
agreed. Therefore, the severance pay shall be made in accordance
with Article 40 of PRC Labor Contract.

Case II: (2015) ## 12 ¢ — 45 554029 &
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Avoiding Legal Risks

Analyze and classify:

®Relocation from one city to another

®Relocation within the old city areas

®Relocation from the old city area to the suburban district

®Relocation from one suburban district to another
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Avoiding Legal Risks

®Relocation plan
®Publication of the plan
® Seeking opinions from the employees about the relocation

® If labor contract can be fulfilled further: No negotiation in respect of the

employment termination

®Serving warning letter before termination

© Rod| & Partner 20



Rod]l & Partner

Relocation and Merger

Basic Provision:
Article 34 of PRC Labor Contract Law:

If an Employer undergoes a merger or division, etc., the existing
employment contracts shall survive and continue to be performed by the
Employer that succeeded to the rights and obligations thereunder.
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Relocation and Merger

®Article 26 of the Explanation of the Ministry of Labor Concerning the
Various Regulations of the Labor Law of the People’s Republic of
China:

®The “objective circumstances” refer to force majeure or other
circumstances that cause the inability to fulfill all or part of the
provisions stipulated in the employment contract, which shall include
relocation of the enterprise, mergers and transfer of the assets of the
enterprise. However, this term excludes the situations under which the
employees are retrenched as a result of insolvency and reorganization,
or serious difficulties in production and operations.
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Employment transfer to an affiliated company due to the
liquidation of the original employer

®The employee is entitled to refuse to move to the affiliated company

® Economic compensation must be paid in case no agreement can be
reached
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Your Contact in South China

Dr. Alexander Theusner, LL.M. (Hong Kong)
Attorney at law (Germany)
R6dl & Partner Guangzhou

45/F, Metro Plaza
183 Tian He North Road
510075 Guangzhou

Tel.: +86 (20) 22 64-63 88
Fax: +86 (20) 22 64-63 90
E-Mail: alexander.theusner@roedl.pro

Mr. Cao Qiang, LL.M. (Frankfurt)
Attorney at law (P. R. China)
R6dl & Partner Guangzhou

45/F, Metro Plaza
183 Tian He North Road
510075 Guangzhou

Tel.: +86 (20) 22 64-63 88
Fax: +86 (20) 22 64-63 90
E-Mail: cao.giang@roedl.pro

.Each and every person counts“ — to the Castellers and to us.

Human towers symbolise in a unique way the Rddl & Partner corporate culture. They personify our philosophy of solidarity, balance, courage
and team spirit. They stand for the growth that is based on own resources, the growth which has made Rédl & Partner the company we are
today. ,Forca, Equilibri, Valor i Seny” (strength, equilibrium, valour and common sense) is the Catalan motto of all Castellers, describing their
fundamental values very accurately. It is to our liking and also reflects our mentality. Therefore Rédl & Partner embarked on a collaborative
journey with the representatives of this long-standing tradition of human towers — Castellers de Barcelona — in May 2011. The association
from Barcelona stands, among many other things, for this intangible cultural heritage.
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